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Introduction

1. This paper seeks to resolve the tension between the criminal justice system’s treatment of “white” (versus “blue”) collar offending and in doing so hopes to de minimis understand whether there is a rational basis for it and to further consider what effect sentencing guidelines, in light of U.S. v Booker, and the Sarbanes-Oxley Act have.  The article also tries to consider what role historical and sentencing goals generally have to play and whether any changes are needed to harmonize the enforcement of the law in this area.
2. This writer has decided to use a particular jurisdiction, the United States of America, to focus on because it is submitted that it has both: (a) the most evolved criminal justice system in the world; and therefore (b) the most literature on the topic.
3. With respect to the other leading Western common law jurisdictions, the United States’ incarceration rate is by far the highest in the world, standing at 737 persons per 100,000 population (as of 2005) 
.  According to a subsequent 2008 report, 1 in 100 Americans are incarcerated
.  The U.S. has only 4% of the world’s population, yet 25% of the planet’s prisoners are currently locked up by America
.  The per capita imprisonment rates of England and Wales (139
), Australia (116
), Canada (102
) and New Zealand (157
) simply pale in comparison.
4. Additionally, as America is the country with the largest economy in the world
 it is reasonable to posit that America has: (A) the most criminals, at least that attract enough government scrutiny to get to the level of investigation, prosecution and, ultimately, conviction; and (B) proportionally, the greatest opportunity to commit financial-related crimes would exist there as well.
5. As a country with some of, if not the, largest education and criminal justice organizations in the world
, it would stand to reason that the greatest studies on the topic of white collar crime would also be conducted in that jurisdiction.
6. Indeed, the very term “white collar” crime was coined by an American sociologist, Edwin Sutherland
.  Put simply, it would seem that the United States of America provides the greatest opportunity to study whether white collar crime is uniquely treated (and, if so, why) and it is for that reason, and that reason alone, that this paper will focus on this jurisdiction exclusively.
Background

7. There are varying approaches to defining “white collar crime”
 that have existed since the phrase was first coined in a sociological context by Sutherland some 60 years ago
.

8. Whilst Sutherland defined white collar crime as “crime committed by a person of respectability and high social status in the course of his occupation” the most high profile law enforcement agency in the world, the Federal Bureau of Investigation, defines it as "those illegal acts which are characterized by deceit, concealment, or violation of trust and which are not dependent upon the application or threat of physical force or violence. Individuals and organizations commit these acts to obtain money, property, or services; to avoid the payment or loss of money or services; or to secure personal or business advantage."

9. Whatever definition is adopted, for the purposes of this paper the lay person’s understanding of it will be sufficient, i.e., an economic “paper” crime usually committed by an esteemed or reputable member of society.
10. An accurate measurement of the harm this type of crime causes is hard to gauge because "precise financial losses resulting from White Collar Crime ... for consumers, government, and business are unknown since no systematic data collection exists” but, according to the America’s top law enforcer:

“[u]nchecked, white collar crime can have a devastating impact in the Nation’s public welfare and economic well-being”
, yet by 2007 the Attorney General’s priority goals were to: “(1) detect and prevent terrorism; (2) combat violent crime; (3) combat computer crime, especially child pornography, obscenity and intellectual property theft; (4) attack corporate and public corruption; and (5) promote civil rights and civil liberties.”

So, at best, some types of white collar crime would be encompassed as third or fourth on the list of priorities.
11. To be fair, this document was issued prior to the global financial meltdown
, and also during the second Bush administration which placed highest priority on the “war on terrorism”
.
12. It can therefore perhaps be argued that the government needed to allocate finite resources in certain ways to achieve the best results for the public good and its election to place white collar crime relatively low on the list of priorities bears the hallmarks of a rational administrative decision making discretion
.  The bottom line is whether or not the threats from white collar crime are properly appreciated by public officials.
The Harm to Society

13. The FBI estimated that in 2001, America’s total economic loss from robbery, burglary, larceny/theft and motor vehicle theft was $ 17.2 billion
.  That same year, Enron’s collapse wound up costing creditors some $67 billion
 and shareholders are conservatively estimated to have lost $40 billion dollars to fraud alone
.  So, in 2001, a very limited number of white collar criminals at Enron alone caused almost 10 times the financial harm of all the most common blue collar crimes combined.  It is staggering to consider that some 10 million property offences
 could only account for some 10% of the losses caused by Kenneth Lay, Jeffrey Skilling, Andrew Fastow and a few others but this shows the extraordinary harm that white collar crime has the potential to cause.
14. Dutcher
 cites this and other examples
:
In his book, The Rich Get Richer and the Poor Get Prison, criminologist Jeffrey Reiman used conservative numbers issued by the U.S. Chamber of Commerce to estimate that the total cost of white collar offenses in 1997 was $ 338 billion - more than eighty times the total value stolen in all reported thefts for that same year according to the FBI.

The Association of Certified Fraud Examiners' 2004 Report to the Nation on Occupational Fraud and Abuse asserts organizations lose approximately $ 660 billion to white collar abuses and crimes every year, which translates to six percent of the United States' Gross Domestic Product.
15. As another example, the 1989 Savings and Loan bank scandal rocked the American economy to its core:

The economic loss resulting from bank robberies pales in comparison to the [$ 6 billion] cost of the criminal fraud in the savings and loan industry. In 1989, bank robberies in the United States totaled $ 24.6 million in losses, with the average 'take' being $ 3,951.

16. There is a clear pattern of white collar crime being far more pernicious – at least monetarily speaking – than its other, more hands on, property crime cousins.  As former Attorney General Richard Thornburgh once said, "[a] street criminal can steal only what he can carry. With the stroke of pen, or the push of a computer key, white collar criminals can, and do, steal billions.
"
17. In light of these figures, it cannot be seriously argued that white collar crime does not have tremendous implications not only to its victims, but to society as whole.  It is also seriously arguable that blue collar criminality is but a shadow in terms of overall gravity.  If so, it would seem sensible that the government would more doggedly pursue white collar offenders.
Do White collar Criminals Receive More Lenient Treatment?

18. However, according to one United States Attorney
:

If drug and violent offenders are routinely sentenced to long prison terms while white collar offenders are routinely sentenced to probation, people will draw the conclusion that felons with wealth and influence are not held to the same standards as those without; that there is a double standard; that perhaps certain people are above the law. This is unacceptable in our republican form of government and corrosive to societal order.
19. More practically though:
according to the United States Sentencing Commission, the average prison sentence length (not actual time served) every year from 1991 to 2001 for white collar and corporate criminals was between 19.0 and 20.8 months.  During the same period, however, violent offenders' and drug offenders' sentences ranged from 89.5 to 106.7 months and 71.7 to 88.2 months, respectively.

20. At least one District Attorney has raised the prospect that this is not necessarily based on the crime itself, but rather underlying discrimination based on race
:
The concern that white collar criminals are treated less harshly than other defendants also raises concerns about racial injustice. Statistics compiled by the United States Sentencing Commission show, for example, that 41% of all defendants sentenced in federal court in federal fiscal year 1994 were white. White defendants accounted for a much higher percentage of white collar offenses, however: 62% of fraud convictions, 65% of embezzlements, 68% of environmental crimes, 76% of tax offenses, 88% of food and drug violations, and 100% of antitrust offenses. n12 These statistics suggest that a criminal justice system that provides lenient treatment for white collar criminals is, in practice, a criminal justice system that provides lenient treatment for white criminals.
21. It would thus seem to be a conundrum that, if anything, white collar offenders are treated more leniently even though the crimes they commit are at least as serious, if not more serious, than that of their blue collar brethren.  The question to be answered is whether there can be any rational basis for this apparent dilemma.
Possible Rationales for Lesser (or No) Punishments for the White collar Criminal
22. As to that enigma:
No topic has received greater attention in the research on white collar crime than the differential treatment of white collar offenders. Most studies on the punishment of white collar violators acknowledge the serious limitations in imputing any relationship between those who commit these crimes and the likelihood of actually being detected and formally adjudicated for the behavior. For several reasons, including the difficulties in detecting the behavior, the unknowing victim, the lack of resources devoted to investigation and prosecution (relative to common crime), the high standing and posture of the defendant, the resources available to the defendant to resist prosecution, and even the perceptual issues regarding the relative seriousness of white collar crime compared to common crime, it is generally accepted that the probability of being caught and subsequently punished for white collar offenses is less likely than for most common criminal offenses.

23. The general perception is that white collar crime is inherently non-violent.  This could lead the public to not fear white collar criminals to the same extent as they would fear a blue collar criminal who more typically is considered to violate someone’s comfort zone, be it by breaking into a person’s house or car, or by simply taking their personal items, possibly with a threat or weapon.  This would offer at least a superficial distinction between the two species of crime and could at least seem to be a justification in the public psyche to be less concerned with how white collar crime affects the average person.  Of course, one should be more fearful of the bogey man, dirty maniacal murderer as opposed to the clean cut, well dressed and well spoken businessman who may take some money out of your savings account, but not actually cause you physical harm.
24. One landmark case on corporate responsibility can refute that commonly held belief.  By way of background, a 1977 investigative news article
 describes in depth how, in 1972:

a woman, whom for legal reasons we will call Sandra Gillespie, pulled onto a Minneapolis highway in her new Ford Pinto. Riding with her was a young boy, whom we'll call Robbie Carlton. As she entered a merge lane, Sandra Gillespie's car stalled. Another car rear-ended hers at an impact speed of 28 miles per hour. The Pinto's gas tank ruptured. Vapors from it mixed quickly with the air in the passenger compartment. A spark ignited the mixture and the car exploded in a ball of fire. Sandra died in agony a few hours later in an emergency hospital. Her passenger, 13-year-old Robbie Carlton, is still alive; he has just come home from another futile operation aimed at grafting a new ear and nose from skin on the few unscarred portions of his badly burned body. (This accident is real; the details are from police reports.)

Why did Sandra Gillespie's Ford Pinto catch fire so easily, seven years after Ford's Arjay Miller made his apparently sincere pronouncements—the same seven years that brought more safety improvements to cars than any other period in automotive history? An extensive investigation by Mother Jones over the past six months has found these answers:
· Fighting strong competition from Volkswagen for the lucrative small-car market, the Ford Motor Company rushed the Pinto into production in much less than the usual time.
· Ford engineers discovered in pre-production crash tests that rear-end collisions would rupture the Pinto's fuel system extremely easily. 
· Because assembly-line machinery was already tooled when engineers found this defect, top Ford officials decided to manufacture the car anyway—exploding gas tank and all—even though Ford owned the patent on a much safer gas tank.
· For more than eight years afterwards, Ford successfully lobbied, with extraordinary vigor and some blatant lies, against a key government safety standard that would have forced the company to change the Pinto's fire-prone gas tank.

By conservative estimates Pinto crashes have caused 500 burn deaths to people who would not have been seriously injured if the car had not burst into flames. The figure could be as high as 900. Burning Pintos have become such an embarrassment to Ford that its advertising agency, J. Walter Thompson, dropped a line from the end of a radio spot that read "Pinto leaves you with that warm feeling."

Ford knows the Pinto is a firetrap, yet it has paid out millions to settle damage suits out of court, and it is prepared to spend millions more lobbying against safety standards. With a half million cars rolling off the assembly lines each year, Pinto is the biggest-selling subcompact in America, and the company's operating profit on the car is fantastic. Finally, in 1977, new Pinto models have incorporated a few minor alterations necessary to meet that federal standard Ford managed to hold off for eight years. Why did the company delay so long in making these minimal, inexpensive improvements? 
· Ford waited eight years because its internal "cost-benefit analysis," which places a dollar value on human life, said it wasn't profitable to make the changes sooner.

25. This California case would eventually be known as Grimshaw v. Ford Motor Co.
 and this highly salient extract speaks volumes about the level of criminality afoot in at least that major American corporation:

(3) Sufficiency of the Evidence to Support the Finding of Malice and Corporate Responsibility:
[26a] Ford contends that its motion for judgment notwithstanding the verdict should have been granted because the evidence was insufficient to support a finding of malice or corporate responsibility for such malice. The record fails to support the contention.
[27] "The rules circumscribing the power of a trial judge to grant a motion for judgment notwithstanding the verdict are well established. {Page 119 Cal.App.3d 813} The power to grant such a motion is identical to the power to grant a directed verdict; the judge cannot weigh the evidence or assess the credibility of witnesses; if the evidence is conflicting or if several reasonable inferences may be drawn, the motion should be denied; the motion may be granted '"'only if it appears from the evidence, viewed in the light most favorable to the party securing the verdict, that there is no substantial evidence to support the verdict.'"' (Clemmer v. Hartford Insurance Co. (1978) 22 Cal.3d 865, 877-878 [151 Cal.Rptr. 285, 587 P.2d 1098]; Brandenburg v. Pac. Gas & Elec. Co. (1946) 28 Cal.2d 282, 284 [169 P.2d 909], quoting Hauter v. Zogarts (1975) 14 Cal.3d 104, 110-111 [120 Cal.Rptr. 681, 534 P.2d 377, 74 A.L.R.3d 1282].)" (Castro v. State of California (1981) 114 Cal.App.3d 503, 512 [170 Cal.Rptr. 734].)  [26b] There was ample evidence to support a finding of malice and Ford's responsibility for malice.
Through the results of the crash tests Ford knew that the Pinto's fuel tank and rear structure would expose consumers to serious injury or death in a 20- to 30-mile-per-hour collision. There was evidence that Ford could have corrected the hazardous design defects at minimal cost but decided to defer correction of the shortcomings by engaging in a cost-benefit analysis balancing human lives and limbs against corporate profits. Ford's institutional mentality was shown to be one of callous indifference to public safety. There was substantial evidence that Ford's conduct constituted "conscious disregard" of the probability of injury to members of the consuming public.

Ford's argument that there can be no liability for punitive damages because there was no evidence of corporate ratification of malicious misconduct is equally without merit. [28] California follows the Restatement rule that punitive damages can be awarded against a principal because of an action of an agent if, but only if, "'(a) the principal authorized the doing and the manner of the act, or (b) the agent was unfit and the principal was reckless in employing him, or (c) the agent was employed in a managerial capacity and was acting in the scope of employment, or (d) the principal or a managerial agent of the principal ratified or approved the act.' (Rest.2d Torts (Tent. Draft No. 19, 1973) § 909.)" (Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d 809, 822; Merlo v. Standard Life & Acc. Ins. Co. (1976) 59 Cal.App.3d 5, 18 [130 Cal.Rptr. 416].) The present case comes within one or both of the categories described in subdivisions (c) and (d). {Page 119 Cal.App.3d 814}
There is substantial evidence that management was aware of the crash tests showing the vulnerability of the Pinto's fuel tank to rupture at low speed rear impacts with consequent significant risk of injury or death of the occupants by fire. There was testimony from several sources that the test results were forwarded up the chain of command; vice president Robert Alexander admitted to Mr. Copp that he was aware of the test results; vice president Harold MacDonald, who chaired the product review meetings, was present at one of those meetings at which a report on the crash tests was considered and a decision was made to defer corrective action; and it may be inferred that Mr. Alexander, a regular attender of the product review meetings, was also present at that meeting. McDonald and Alexander were manifestly managerial employees possessing the discretion to make "decisions that will ultimately determine corporate policy." (Egan v. Mutual of Omaha Ins. Co., supra, 24 Cal.3d 809, 823.) There was also evidence that Harold Johnson, an assistant chief engineer of research, and Mr. Max Jurosek, chief chassis engineer, were aware of the results of the crash tests and the defects in the Pinto's fuel tank system. Ford contends those two individuals did not occupy managerial positions because Mr. Copp testified that they admitted awareness of the defects but told him they were powerless to change the rear-end design of the Pinto. It may be inferred from the testimony, however, that the two engineers had approached management about redesigning the Pinto or that, being aware of management's attitude, they decided to do nothing. In either case the decision not to take corrective action was made by persons exercising managerial authority. Whether an employee acts in a "managerial capacity" does not necessarily depend on his "level" in the corporate hierarchy. (Id, at p. 822.) As the Egan court said: "'Defendant should not be allowed to insulate itself from liability by giving an employee a nonmanagerial title and relegating to him crucial policy decisions.'" (Id, at p. 823, quoting conc. and dis. opn. in Merlo v. Standard Life & Acc. Ins. Co., supra, 59 Cal.App.3d at p. 25.)
[26c] While much of the evidence was necessarily circumstantial, there was substantial evidence from which the jury could reasonably find that Ford's management decided to proceed with the production of the Pinto with knowledge of test results revealing design defects which rendered the fuel tank extremely vulnerable on rear impact at low speeds and endangered the safety and lives of the occupants. Such conduct constitutes corporate malice. (SeeToole v. Richardson-Merrell, Inc., supra, 251 Cal.App.2d 689, 713.) {Page 119 Cal.App.3d 815}
26. Interestingly enough, whilst the company was charged with crimes by one American state
, no individual that directed the corporate entity was.  It would seem incongruous that an individual, or individuals, who produce a product that they know is faulty, that they know is repairable, but that they ultimately decide – on a cost-benefit analysis no less – that the litigation consequences of wrongful death lawsuits would be more affordable than fixing the problem – even if it means that hundreds of people may needlessly die – was deemed by the government to be insufficient for personal criminal culpability.  One could imagine that if a criminal robbed people with one bullet in the chamber and pulled the trigger at the end of every robbery, knowing that 1 in 6 people will ultimately be shot, and likely die, that would form a sufficient mens rea to bring a prosecution for at least negligent manslaughter.  Yet, if effectively the same risk taking was conducted by executives of a major car manufacturer, there is no criminal action taken against them personally, even though they decided that a certain number of their customers dying was justified for them to make a slightly greater profit.
27. As a discrete, but related, point it could be that white collar crime has traditionally been viewed as involving only money – or as one scholar has put it "some believe white collar crime's harm is only financial"
 – and thus not requiring as much (or as strong) of a response from the government.  Virtually every citizen who has ever had a dispute with a business entity and sought Police intervention will have had the experience of being told words to the effect that “this is a civil matter” and the concomitant refusal of active state intervention.  Indeed, a Google search for “this is a civil matter” returns no less than 431,000 results
 and this tends to evince a mentality among the public that some wrongs are better left outside the criminal arena.  Again, notwithstanding that white collar crime can lead to death, any basic property crime is at its essence about money.  Its very name belies that point, but also common sense dictates that the burglar or robber simply wants to steal goods to sell, likely to fuel a drug addiction.  Yet, those crimes are not perceived as being civil matters.  The distinction appears to be premised simply on the notion that the white collar criminal is not so directly in the victim’s face or personal space.  In fact, at times the victim will never even meet the white collar offender.  Though this strikes this writer as an artificial distinction, it perhaps has a lesser effect on the psychology of victims and that might provide somewhat of a distinguishing element between white and blue collar crimes.
28. White collar criminals are usually first-time offenders who have otherwise had stellar lives
.  Though one can argue that they should be credited for this (and, indeed, it can be a mitigating factor), there is also the philosophical question best posited by a famous philosopher and put into our context by a criminologist:

To realize their own freedom, [Kant] contended, members of society have the reciprocal obligation to limit their behavior so as not to interfere with the freedom of others. When someone infringes another's rights, he gains an unfair advantage over all others in the society -- since he has failed to constrain his own behavior while benefiting from other persons' forbearance from interfering with his rights. The punishment -- by imposing a counterbalancing disadvantage on the violator -- restores the equilibrium: after having undergone the punishment, the violator ceases to be at advantage over his non-violating fellows.
 
Von Hirsch also approvingly quotes the identical rationale of Herbert Morris:

A person who violates the rules has something others have -- the benefits of the system [of mutual non-interference with others' rights] -- but by renouncing what others have assumed, the burdens of self-restraint, he has acquired an unfair advantage. Matters are not even until this advantage is in some way erased. . . . Justice -- that is punishing such individuals -- restores the equilibrium of benefits and burdens.

29. It can be said that it is therefore not enough for a first-time offender (the vast majority of white collar criminals do fall into this category) to rely on that as a basis for little or no punishment.  There may also be varying levels of culpability, depending where in the hierarchy the white collar criminal sits
, but that too similarly is no justification or excuse.
30. Another possible reason for lower or no punishments may be that white collar criminals may tend to cooperate with the government and/or plead guilty at higher rates, thereby reducing their sentences.  A U.S. Court once remarked that:

the Department (of Justice) is so addicted to plea bargaining to leverage its law enforcement resources to an overwhelming conviction rate that the focus of our entire criminal justice system has shifted far away from trials and juries and adjudication to a massive system of sentence bargaining that is heavily rigged against the accused citizen.

31. At the end of the day:
Relatively few white collar defendants pass through the criminal justice system.  In part this results from both inherent class biases in the legal system and difficulty of proving complex or conceptually challenging crimes.  It also reflects the advantages upperworld defendants have over their underworld counterparts. They can afford teams of highly-skilled attorneys, have standing in the wider community, and can mount more effective public relations campaigns
.
32. Ultimately, it may come down to cold hard cash:
White collar offenders are rarely prosecuted criminally. Criminologists have long lamented the resources white collar criminals have at their disposal: adroit legal counsel, political connections, social legitimacy, alternative enforcement paths (civil and regulatory routes), and finances that allow them to outspend prosecutors. The failure of a white collar defense attorney is measured, not by whether a defendant is found guilty at trial, but whether the defendant is charged at all. Based on his extensive research into the task of defending white collar offenders, Mann observed:
Though it may seem inappropriate, white collar defense attorneys tend to regard the case that extends past the precharge stage as a failure. This expresses the defense attorney's perception that a large proportion of guilty clients in white- collar cases are not charged, because they work their way out of the system before the government collects sufficient evidence.
For these reasons, white collar offenders who are sentenced in criminal court tend to come from the middle-classes rather than the upper classes.

33. A famous 1970s study
 conducted in the United States took the approach of interviewing judges who sentenced, inter alia white collar criminals.  At 482, the authors conclude:
In non-white collar cases judges have at least three, if not four, purposes in mind when they impose a sentence-punishment, incapacitation, general deterrence, and occasionally rehabilitation-and they tend to believe that their sentence will serve each purpose, to some extent and however imperfectly. In the white collar area, in distinction, the sentencing purpose and rationale tends to be unidimensional: judges are concerned with general deterrence, deterring other persons in similar positions from engaging in the same or like behavior.
34. Much of this, at the United States federal judiciary-level anyway, has become otiose because of the Sentencing Guidelines
.
The Federal Sentencing Guidelines and United States v Booker

35. The United States Sentencing Guidelines function like a matrix, so that the greater the score a convict has, the greater the sentence he is likely to face.  One the one hand, the prisoner’s background is considered, i.e., a prisoner with an extensive criminal history could get far more points than one with no prior record.  On the other hand, the particulars of the offending are factored in.  The combined score then leads a judge to what would by analogy be called a starting point in New Zealand:
The U.S. Sentencing Guidelines were developed to remedy the prevalence of unwarranted sentencing disparity.  Before the Guidelines, sentences for substantially similar federal crimes varied across regional, racial, and gender lines.  To address this concern, Congress passed the Comprehensive Crime Control Act of 1984, which created the U.S. Sentencing Commission (Commission) and charged it with developing a sentencing policy that would achieve greater sentencing uniformity and comport with congressionally prescribed purposes of sentencing. The Act codified these purposes at 18 U.S.C. § 3553(a).

In 1987, the Commission enacted the first U.S. Sentencing Guidelines….

36. Thus, in terms of white collar offences, the importance of the loss to the victim(s) cannot be overstated and the following table best exemplifies how radically much so:
	Loss (Apply the Greatest)
	Increase in Level

	
	

	$5,000 or less
	No increase

	More than $5,000
	Add 2

	More than $10,000
	Add 4

	More than $30,000
	Add 6

	More than $70,000
	Add 8

	More than $120,000
	Add 10

	More than $200,000
	Add 12

	More than $400,000
	Add 14

	More than $1,000,000
	Add 16

	More than $2,500,000
	Add 18

	More than $7,000,000
	Add 20

	More than $20,000,000
	Add 22

	More than $50,000,000
	Add 24

	More than $100,000,000
	Add 26

	More than $200,000,000
	Add 28

	More than $400,000,000
	Add 30


37. A rise of 30 points can add almost 21 years to a sentence, even in the absence of any other aggravating features of the offence. According to one author:
Under the current sentencing regime in white collar cases, the key determinant of a white collar criminal defendant's sentence is the amount of the loss attributed to that defendant.  The Guidelines place incredible emphasis on this so-called loss calculation.  Although the Supreme Court's opinion in United States v. Booker rendered the Guidelines advisory, the Guidelines continue to drive the sentencing process
.
38. In the past sentencing judges were very much bound by the misnamed “guidelines”, but in United States v Booker
, the United States Supreme Court finally fully tackled the very issue of the correct standard of application of the sentencing guidelines.
39. The Court considered two separate, unrelated, cases where two defendants were convicted of charges relating to cocaine distribution. The first defendant's sentence under the United States Sentencing Guidelines was reversed by the United States Court of Appeals for the Seventh Circuit. The government appealed the second defendant's sentence to the United States Court of Appeals for the First Circuit. The Supreme Court granted certiorari review in both cases.
40. The first defendant's sentence was increased under the Guidelines by more than eight years based, inter alia, on the trial judge's finding that defendant possessed a greater quantity of drugs than was found by the jury. In the second defendant's case, the trial judge made findings that would have added ten years to defendant's sentence, but the judge declined to apply the Guidelines' enhancement provisions. The Supreme Court concluded that its Apprendi and Blakely decisions applied to the United States Sentencing Guidelines; under the Sixth Amendment, any fact other than a prior conviction that was necessary to support a sentence exceeding the maximum authorized by the facts established by a plea of guilty or a jury verdict had to be admitted by a defendant or proved to a jury beyond a reasonable doubt. Therefore, 18 U.S.C.S. §§ 3553(b)(1) and 3742(e) were unconstitutional. The Guidelines were effectively advisory rather than mandatory; district courts were required to take the Guidelines into account but were not bound to apply them. Review of sentencing decisions was to be subject to an unreasonableness standard. The Court's ruling was applicable to all cases on direct review.
41. The outcome was that the judgment of the Seventh Circuit was affirmed, and the matter was remanded for resentencing. In the second case, the judgment was vacated and remanded for resentencing under the system set out by the Supreme Court.
42. Of moment for the purposes of this article is as follows
:

Application of these criteria indicates that we must sever and excise two specific statutory provisions: the provision that requires sentencing courts to impose a sentence within the applicable Guidelines range (in the absence of circumstances that justify a departure), see 18 U.S.C. § 3553(b)(1) (2000 ed., Supp. IV) [18 USCS § 3553(b)(1)], and....Without the "mandatory" provision, the Act nonetheless requires judges to take account of the Guidelines together with other sentencing goals. See 18 USC § 3553(a) (2000 ed., Supp. IV) [18 USCS § 3553(a)]
43. The net effect of this is that federal judges are no longer bound by the Sentencing Guidelines range, though nor can they ignore them.
44. This means that white collar (and indeed all) criminals are now able to try and persuade a sentencing judge to depart from the guidelines, but without good cause they can still expect a sentence within the range provided by their score.  The greater the loss they cause, the more likely they can expect serious consequences.
Is the Tide Turning Towards More Rigorous Enforcement?

45. Two case studies are apropos to argue that indeed white collar crime is, nowadays, treated far more sternly than in the past.
46. The first example is the case of Michael Milken.  According to his own website
, he is a “philanthropist
”, “financier
” and “medical research innovator
.”  The government and bilked investors might have another name for him – convicted criminal who got off far too easy.  According to a recent CNN Money article
 about him:
In the 1980s Milken was one of the most powerful men on Wall Street. He virtually created the market for the high-yield debt securities known as junk bonds. From behind an infamous X-shaped desk in Beverly Hills he dominated the market, matching the companies that issued the bonds with the banks and institutions that bought them. Milken amassed an enormous fortune as he built the firm he worked for, Drexel Burnham Lambert, into a powerhouse. To companies that couldn't find financing anywhere else, including small firms and minority businesses, he was a visionary. But the new financing had another effect, fueling a wave of hostile takeovers and mergers. Often, in this frenzy of corporate raiding, employees of older, struggling companies would suddenly find themselves out of a job.
And then, just as suddenly, it was Milken who was out of a job. A crusading prosecutor named Giuliani descended on Wall Street, promising to root out corruption. The first to go down was Ivan Boesky, a top arbitrageur who pleaded guilty to insider trading in 1986. Boesky fingered Milken, who four years later pleaded guilty to six counts of securities violations related to market manipulation. Milken served nearly two years in prison, paid some $600 million in fines and penalties (plus hundreds of millions more in civil settlements), and was banned from the securities business for life. Not since the days of J.P. Morgan had any financier left so deep a mark on corporate America or stirred so many conflicting passions of support and contempt.
47. What that article fails to mention is that Milken was only made to lose roughly half of his $1.2 billion dollar fortune
 and, tellingly, that since $400 million of his penalty was to be set aside for compensation of investors, he could treat that as a tax-deductible business expense in the neighbourhood of $112 million
.  Any criminal defence lawyer worth his salt can tell you that these perks do not apply to lesser criminals who break windows and are ordered to pay restitution.  Indeed, to serve less than 2 years for causing hundreds of millions (if not in excess of a billion) of dollars in losses by widespread market manipulation is a real incentive for drug dealers to trade their wares for a business degree and start peddling a cleaner product.
48. Caveat emptor, as we now look at the second of our case studies, Mr Bernard (“Bernie”) Madoff whom Judge Denny Chin of the Federal Court sentenced to 150 years in prison
 for what the prosecution alleged was some $177 billion dollars of fraud
 and which the Judge called “extraordinarily evil”
, “unprecedented
”, “staggering
” and “off the charts
” of the sentencing guidelines.  The question though is whether Mr Madoff received this penalty as a result of the government cracking down generally on white collar offenders or instead because of the enormity of his crimes and public vilification.
49. By one author’s account:
[t]he United States maintains the rhetorical position that there should not be one standard for people with blue collars and names that end in a vowel and another for people with white collars and diplomas from Ivy League schools…. Perhaps the time has come to acknowledge the parallels between Enron and La Cosa Nostra (hereinafter "LCN") and tailor organized crime policies to include organizational crime.

50. Relatively new legislation may in years to come provide the answer whether the government is finally serious about prosecuting white collar criminals with the same perseverance that blue collar criminals have been for decades exposed to.
Sarbanes-Oxley

51. The new legislation implemented post-Enron strives to more harshly punish corporate (white collar) criminals:
Since the 2001 collapse of Enron and WorldCom and the subsequent series of high-profile accounting scandals resulting from the increased scrutiny on financial crimes, Congress has taken a particularly "tough" stance towards economic crimes. The 2002 Sarbanes-Oxley Act is the centerpiece of a movement to increase the accountability of corporate executives and auditors to shareholders, the market, and the public. What Sarbanes-Oxley's proponents have lauded as the law's "teeth" and what its detractors have called "draconian" and "tragic" is the dramatic increase in criminal penalties, both fines and prison sentences, for malefactors
.

52. The Act contains 11 titles that describe specific mandates and requirements for financial reporting
:
1. Public Company Accounting Oversight Board (PCAOB)
Title I consists of nine sections and establishes the Public Company Accounting Oversight Board, to provide independent oversight of public accounting firms providing audit services ("auditors"). It also creates a central oversight board tasked with registering auditors, defining the specific processes and procedures for compliance audits, inspecting and policing conduct and quality control, and enforcing compliance with the specific mandates of SOX.
2. Auditor Independence
Title II consists of nine sections and establishes standards for external auditor independence, to limit conflicts of interest. It also addresses new auditor approval requirements, audit partner rotation, and auditor reporting requirements. It restricts auditing companies from providing non-audit services (e.g., consulting) for the same clients.
3. Corporate Responsibility
Title III consists of eight sections and mandates that senior executives take individual responsibility for the accuracy and completeness of corporate financial reports. It defines the interaction of external auditors and corporate audit committees, and specifies the responsibility of corporate officers for the accuracy and validity of corporate financial reports. It enumerates specific limits on the behaviors of corporate officers and describes specific forfeitures of benefits and civil penalties for non-compliance. For example, Section 302 requires that the company's "principal officers" (typically the Chief Executive Officer and Chief Financial Officer) certify and approve the integrity of their company financial reports quarterly.
4. Enhanced Financial Disclosures
Title IV consists of nine sections. It describes enhanced reporting requirements for financial transactions, including off-balance-sheet transactions, pro-forma figures and stock transactions of corporate officers. It requires internal controls for assuring the accuracy of financial reports and disclosures, and mandates both audits and reports on those controls. It also requires timely reporting of material changes in financial condition and specific enhanced reviews by the SEC or its agents of corporate reports.
5. Analyst Conflicts of Interest
Title V consists of only one section, which includes measures designed to help restore investor confidence in the reporting of securities analysts. It defines the codes of conduct for securities analysts and requires disclosure of knowable conflicts of interest.
6. Commission Resources and Authority
Title VI consists of four sections and defines practices to restore investor confidence in securities analysts. It also defines the SEC’s authority to censure or bar securities professionals from practice and defines conditions under which a person can be barred from practicing as a broker, advisor, or dealer.
7. Studies and Reports
Title VII consists of five sections and requires the Comptroller General and the SEC to perform various studies and report their findings. Studies and reports include the effects of consolidation of public accounting firms, the role of credit rating agencies in the operation of securities markets, securities violations and enforcement actions, and whether investment banks assisted Enron, Global Crossing and others to manipulate earnings and obfuscate true financial conditions.
8. Corporate and Criminal Fraud Accountability
Title VIII consists of seven sections and is also referred to as the “Corporate and Criminal Fraud Act of 2002”. It describes specific criminal penalties for manipulation, destruction or alteration of financial records or other interference with investigations, while providing certain protections for whistle-blowers.
9. White Collar Crime Penalty Enhancement
Title IX consists of six sections. This section is also called the “White Collar Crime Penalty Enhancement Act of 2002.” This section increases the criminal penalties associated with white collar crimes and conspiracies. It recommends stronger sentencing guidelines and specifically adds failure to certify corporate financial reports as a criminal offense.
10. Corporate Tax Returns
Title X consists of one section. Section 1001 states that the Chief Executive Officer should sign the company tax return.
11. Corporate Fraud Accountability
Title XI consists of seven sections. Section 1101 recommends a name for this title as “Corporate Fraud Accountability Act of 2002”. It identifies corporate fraud and records tampering as criminal offenses and joins those offenses to specific penalties. It also revises sentencing guidelines and strengthens their penalties. This enables the SEC the resort to temporarily freeze transactions or payments that have been deemed "large" or "unusual".
53. Whilst the relatively new legislation does in some areas work
, in some others the law has baby teeth at best.  For example, under Section 906
, the maximum fine that can be imposed is $5 million dollars.  Whilst that may be a lot to the common person, to those criminals in the Enron stratosphere it is money that may be spent on a birthday party
.  As one writer aptly put it:

[t]hrough the Sarbanes-Oxley Act, the American government appears more focused on incarceration as the most effective means of curbing white collar crime. Caps imposed on fines, contractual loopholes, and the lack of long-term consequences indicate that changes must still be made in the issuance of fines.

Sentencing Purposes (or, Should Changes Be Made or is the Status Quo Preferable?)

54. The elephant in the room is whether there is a need for the stricter legislation in conditions where:

The bottom line is that a comprehensive database of corporate criminal prosecutions does not exist, nor is there even a highly relevant historical record of white collar crime kept by the federal government. A number of different organizations, both public and private, publish data, but unfortunately each data set is typically narrowly focused on the needs or subject matter of that particular outfit.

55. Some research
 does need highlighting:
White Collar Crime, [Sutherland’s] twenty-year study of the illegal behavior of seventy of the two hundred largest U.S. non-financial corporations in the United States.  More aptly titled "Corporate Crime," he concluded that a full nine-tenths of these corporations broke advertising, labor, trade, patent, copyright, and other laws in the course of their daily business. Melodramatically, he opened his book by noting, "Business is crime."

In total, Sutherland found 980 infractions over those twenty years, amounting to an average of fourteen per corporate entity. As a result, he asserted that corporate crime was not a phenomenon exclusive to a select few venal executives. Instead, as the Miami Herald summarized his hypothesis in the wake of the Enron scandal, "just as novice street criminals learn their trade through association with more seasoned offenders, executives learn the attitudes that result in corporate crime in the normal course of business."

Sutherland's findings have been confirmed in more recent research by sociologists Amitai Etzioni and Marshall Clinard. Etzioni found that over a nine-year period (1975-1984), sixty-two percent of Fortune 500 companies were involved in corrupt practices such as price fixing, bribery, and violations of environmental laws.  A more in-depth study by Clinard, discussed next, found that forty-five percent of the 582 largest U.S. corporations were involved in some wrongdoing over a two-year period in 1975-1976.
56. It being the case that 60 years on from Sutherland’s birthing of white collar crime as a conceptually independent form there is no systematic overview of it by the government but instead an ad hoc piecemeal approach, that begs the question how that could be so and this writer would not too subtly suggest that is an indication that the government has never truly been serious about tackling white collar crime.  This is not a criticism limited to public officials because indeed it appears to have not caused any grave political consequences and thereby there is an element of public acquiescence, though there is little doubt that experienced criminal justice officials would have been well aware of the work in the filed which did indicate white collar crime was endemic, especially in corporate America.  What appears to have occurred, rather than a specific approach to the problem, was spurious efforts – mostly outside of government – to study the problem, and concomitantly look for measures to take to address it.
57. In any event, without any real accurate figures it is submitted that it is virtually impossible to suggest whether or not the current framework is working or needs radical, or even minimal, altering.  Instead, a better approach might be to consider white collar and blue collar crimes in terms of generally (mainly) accepted sentencing principles.
Deterrence
58. One of, if not the, primary goals of the criminal law is to provide for a general deterrence such that the public is persuaded not to commit similar offending as that before the Court
.  If my thesis is correct and white collar crime is as pervasive in society, and more importantly more destructive than blue collar crime, then the legislature and courts would have a legitimate interest in treating white collar offenders at least as harshly, if not harsher, than blue collar criminality.  Granted, pre-Booker the federal courts were quite constrained by the federal sentencing guidelines, but now that – as discussed – those are only advisory and the courts are free to depart from them, it would be expected that white collar criminals will be receiving more severe punishments, especially as public opinion turns vehemently against this form of crime in the economic downturn post-Madoff era
.  It is of course notable that in the same jurisdiction the death penalty has failed to stop crimes such as murder
, so it is therefore difficult to conceive of a sufficiently harsh punishment to deter human nature from the possibility of lucrative (albeit ill gotten) wealth.  Perhaps the best prospect is from draconian fines or victims’ restitution, but as discussed supra the cap imposed by Sarbanes-Oxley castrates any realistic prospect of a serious deterrent effect on the individual.
59. In bringing blue collar crime into the mix, it could be said that it is a crime that is more direct and is always absent a willing victim.  In other words, if someone has their purse snatched, it is not reasonable to think that they somehow were voluntarily involved.  Yet, an investor who is duped into investing into a pyramid scheme did by his or her own volition place their money into the hands of the fraudster.  This is not to blame the victim, but our purse snatching victim was minding her own business and society can appropriately take the view that she should be able to walk down the street without fearing that her handbag will be grabbed forcefully from her.  To put it in a simple, but hopefully not simplistic way, it is a crime that no woman would want to have to worry about every time she steps out into the street.  On the flip side, if a member of the public wants to avoid being the victim of a Ponzi scheme he or she can at least avoid investments handled by others.  There is, in that regard, less of a need for deterrence because the public can effectively escape the Madoffs of the world, whereas the only way to prevent a purse snatching is to not leave the house, an untenable prospect.
Incapacitation

60. This is another primary function of current criminal justice theory and it operates to prevent the offender from committing further crimes, i.e., if he or she is in prison, the notion is that the general public is safe from further offending at least during the period of imprisonment
.  The question that is begged is whether or not further restrictions can be imposed post-release, i.e., a long term or permanent ban on holding corporate directorship positions, stock market trading or even business fiduciary roles.  It would seem to this author that these raise serious questions about the government’s right to intrude into an individual’s private affairs post-sentence.  Paradoxically though, it is clear that society is willing to tolerate such career-altering orders even in regulatory (non-criminal) actions, including that imposed on professionals such as lawyers and doctors who lose their licences, far more often that not, for life.  It is therefore seen that society will not hesitate in requiring the white collar offender to pay, perhaps with his or her livelihood, as a means of protection.
61. As to our purse snatcher, since he or she does not have any professional licence to surrender, their “career” of petty property criminality can only effectively be stopped – at least temporarily – by imprisonment.  In that sense, assuming both our corporate fraudster and purse snatcher are both resolute in wanting to pursue their evil ways, society is more likely to be tolerant to the white collar criminal upon whom conditions can be imposed to prevent further offending, yet allow him or her to remain at liberty, whilst our unfortunate purse snatcher can only really be stopped by keeping him or her out of society.  Once again our white collar offender, by virtue of his or her place in society (and greater fall from grace) ironically still is in a better position than his or her less sophisticated blue collar counterpart.
Retribution

62. This sentencing policy perhaps is the oldest known to humankind (“an eye for an eye, a tooth for a tooth”
) and in modern times can be described as wanting to ensure that the punishment fits the crime.  Of course, the side of the coin its proponents do not often advance is that the punishment cannot be too harsh either.  This brings the troubling question of what is an appropriate punishment.
63. It is generally accepted, for example, that crimes that seriously hurt or kill others are to receive the harshest sentences (murder, rape and the like).  Further, conduct that has collateral adverse consequences on many or society as a whole is also quite sternly dealt with, the classic example being drug dealing, though in more recent times it could also be said that terrorism (with its political or shock element) could also fall into this category, even if nobody is directly injured, much less killed.
64. What I have hopefully outlined thus far is that white collar crime is a very serious type of criminality, in terms of the upstream consequences on masses of people directly affected, but also society as a whole.  The inarguable hypothesis that, statistically, in 2001 Enron caused more (financial) harm than all major property crimes speaks volumes on this point.  Perhaps under traditional reasoning, Messrs Ley, Skilling, Fastow and others could not per se be charged with causing the deaths of individuals, but it is not an unreasonable inference that they destroyed many lives, especially of investors close to retirement who proverbially lost it all.  Indeed, there were even reports of suicides related to the company’s downfall
.  It could quite rightly be argued that corporate crime does seep into the lives of its victims in ways similar to drugs.
65. In these regards, it may be quite logical to being introducing sentences to white collar criminals (especially those of massive offending) which mirror punishments meted out to drug dealers.  Both white collar criminals and drug offenders (at least at relatively high levels) operate basically out of greed and both do quite a lot of social harm by taking advantage of large numbers of unwitting victims, and usually in a ruthless manner.  There is realistically little to distinguish between a drug dealer and white collar criminal insofar as those criteria are concerned.
66. The question that therefore needs to be presented is will the judiciary and/or parliament at long last be willing to treat the well educated, upper class members of society who fall astray of the law in a fit of calculated greed in the same fashion as it currently treats the mostly lower class motorcycle and Asian gangs that distribute drugs
?
Rehabilitation

67. The final sentencing goal relevant is that of rehabilitation which strives to effect a positive change on an offender such as to allow for reformation and eventual reintegration into society
.
68. Reverting back to Mr Milken, it is notable that since his release from prison he has reinvented himself as a philanthropist who has spent a great deal of his time and money into medical research
 and so this does show that it is possible for even one of the worst (in terms of scale) white collar criminals to remake themselves into positive members of society contributing to the common good.  Indeed, the fact that most white collar criminals have an otherwise exemplary background, tend to be well educated and well connected all serves to signal that they might be some of the best candidates for rehabilitation.  It may be that this goal of sentencing should receive high priority on any sentencing judge’s list.
69. By comparison to our lacklustre purse snatcher though, Mr Milken was permitted to keep a large part of his fortune (in the hundreds of millions) and therefore was in an excellent position to make himself a new man, should he so choose to.  Our purse snatcher, on the other hand, will upon release from prison be given virtually nothing by the state other than a “good luck” pat on the back as he exits the prison gates.  Even if they had used their prison time constructively, they certainly will not have the funds (and almost certainly the connections) to make such a grand positive effect in society.
70. It is tantamount to a race where the white collar offender has had more training and practice, the better equipment, and even much more cheerleaders.  Sure, the blue collar offender will occasionally exceed expectations, but the best bet will always be on the white collar criminal.  In fact, because of the likelihood of earlier release, it could even be said that the white collar criminal even gets to start the race towards a “fresh start” earlier than his or her hapless blue collar cell mate.
71. It would thus appear that under almost every facet of sentencing practice, the white collar criminal holds an advantage, either de jure or de facto.  Of course this should come as no surprise because even before entry into the criminal justice system he or she had an advantage over the lower class.  The bottom line is that just as parents tell their kids to go to school and study hard to get a good job when they grow up, the same could be said for those pursuing a more sinister career path.
Conclusions

72. As such, the hard question that society must ask itself is whether it is actually serious about confronting white collar crime.  To give an illustration, after the fall of communism in Eastern Europe, Poland faced the question de novo:
Economic crime was simpler before capitalism. Workers swiped stuff from state factories. The police persuaded them to confess. How? "By kicking them," says Kazimiersz Krasny, deputy head prosecutor at the Ministry of Justice. "Now we have to find out about business, everything about the free market," Mr. Krasny says. "We have to educate ourselves."

73. We in the West must not be too complacent about our (perceived great) superiority in this domain.  It would be fair to say that we are more evolved than that primitive juncture, but considering no conclusive study on the questions of how widespread white collar crime is, and what effects it truly has, has ever been done, we must be wary to consider our efforts as being so much more than that of the Poles.
74. The harm that white collar crime perpetrates on us all can no longer be ignored or diminished as it is just as bad, if not worse, than blue collar crime, as there is enough evidence to show how much harm can be caused even by relatively few criminals in positions of power.
75. In the past, white collar criminals have been treated with kid’s gloves by the government and courts, but there does not appear to be any reasonable basis for that and thus any remnants of that mindset have hopefully been dispersed with the advent of Sarbanes-Oxley in light of the 2001 corporate malfeasance scandals.
76. Furthermore, as a result of the 2008 recession and the public anger at Madoff and others, judges who – in light of Booker – can more readily depart from the Sentencing Guidelines should consider tougher punishments on major white collar criminals to bring sentencing in line of that of the worst drug offenders and other major criminals.
77. Moreover, a change in both public and political attitudes is needed.  More funding needs to be put into studying white collar crime so that sensible policy could be implemented to deal with it instead of the pendulum that currently exists whereby a scandal occurs every once in a while, politicians pass new – tougher – laws, but as the public outcry dies down enforcement is lax at best, and seemingly arbitrary when it does occur.  We must face up to the reality that white collar crime is a real and serious threat to us all and decide to seriously tackle the problem with a long term commitment towards real solutions.
78. Otherwise, the lesson the next generation of white collar criminals will learn is that it is much better to steal with a suit and tie, than a mask and gloves.  If we allow that to happen, perhaps we should be the ones taking lesson from our recent allies in Eastern Europe who are at least honest about not being willing or able to take on the real criminals that hurt society most.
79. It is perhaps no overstatement that the world economy only a few years ago stood on the edge of failure right around the time the Madoff scandal hit.  Fortunately, the losses (both financial, but perhaps more importantly psychological harm to the perception that our money is safe) he caused were not enough to topple our way of life.  However, what if by the time of our next crisis there are a couple or a few Bernie Madoffs, or even one on a far larger scale.  It is not entirely inconceivable that such a confluence could quite literally tip the global economy into full-fledged depression.
80. To close by quoting a former Attorney General of America
 Robert Kennedy “Every society gets the kind of criminal it deserves. What is equally true is that every community gets the kind of law enforcement it insists on.”
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